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This Section 8(a)(5) case was submtted for advice as
to whet her the Enpl oyer engaged in bad faith bargaining for
a first contract by proposing wages below the rate specified
inits service contract with the Arny.

We concl ude that the proposal was not an illegal
proposal , inasmuch as nothing in the Service Contract Act
(SCA)* precluded the Enpl oyer from seeking, through
col |l ective bargaining, wages bel ow the | evel enbodied in the
service contract. W also agree wth the Region that the
wage reduction proposal was neither intended to frustrate
t he bargaining process nor otherwise made in bad faith

FACTS

The Enpl oyer has provided bus and truck driving
services at the Fort Sill Arny base near Lawton, Okl ahoma
under a federal service contract that first took effect in
Cct ober 1997. The service contract was for an initial one
year period with renewal options for four additional
contract years. In January 2002, the Union was certified
to represent a single unit of the Enployer's approxi mtely
35 drivers. At the tinme, the unit bus and truck drivers
were earning $10.87 and $12. 89 per hour under the Enployer's
service contract with the Arny.?

41 U . S.C. 8§ 351, et seq. (2003).
> All dates are in 2002, unless otherw se indicated.
°* As detailed bel ow, when a private contractor provides

services to a federal agency, the procurenent process and
the service contract terns, including wages, are governed by
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In March, the parties began negotiations for a first
col | ective-bargaining agreenent and after 17 bargaining
sessions, by m d-Novenber, had reached agreenment on al nost
all subjects. The only major issue left for discussion was
wages.

During the sane period, the Enployer's service contract
was extended for an additional one year period, Cctober 1,
2002 to Septenber 30, 2003. Under the extended service
contract, the applicable DOL wage determ nation® for the bus
drivers increased to $12.36 per hour; the prevailing rate
for truck drivers did not change, so their wage rate under
the service contract stayed at $12. 89.

The parties first addressed wages at a Novenber 13
bar gai ni ng session. The Enpl oyer informed the Union that it
had conducted its own wage survey and felt that the DOL wage
determ nation was too high in conparison to the wages being
paid for simlar work in Fort Sill's imredi ate environs.
The Enpl oyer presented the Union with a copy of its wage
survey. The survey lists the hourly rates paid to school
bus drivers by several public school systens in the Lawton
vicinity and that paid by the Lawton nunicipal bus system
The Enpl oyer's proposal appears to be based on an
approxi mat e average of those wages. The basis for the
Enpl oyer's proposed cut in the unit truck drivers' wage rate
i's unknown. The Union imedi ately protested that the wages
reflected in the survey were too | ow and asserted that once
DOL establishes the wage rate, service contract wages nay
not be reduced.

The next day, the Enployer presented an openi ng wage
proposal , incorporating wages significantly |lower than the
DOL-determ ned rates enbodied in the Cctober 1 service
contract extension. The Enployer proposed an entry |evel
rate for bus drivers of $7.00 per hour, increasing to $9.00
after 180 days, a reduction of 43% and 27% respectively,
fromthe DOL-determ ned rate that had gone into effect on
Cctober 1. The Enpl oyer proposed reducing the unit truck
drivers wages to $9.50 per hour, a reduction of 26%

the SCA and inplenenting regul ati ons promul gated by the
Depart ment of Labor (DQL).

“1n general, service contract wage determ nations are
established at the tine a contract for services is offered
for bids and cannot be altered except at annual renewal
periods in nmulti-year service contracts ("foll ow on"
contracts), at the tinme of any extension, or at other
intervals as specified in the particular service contract.
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The Union strongly objected to the proposed reduction
in wages and repeated its position that the Enployer could
not lawfully alter the rates determ ned by DO.. The parties
met again that afternoon. Although the Enployer nodified
its opening proposal sonmewhat,® the Union remained fixed in
its objections and its claimthat enpl oyee wages coul d not
be reduced. The parties continued negotiating the next day
wi t hout any novenent. The Novenber 15 session ended with
t he Enpl oyer stating that its "best and final offer” would
fol | ow.

On Novenber 26, the Enployer presented its "best and
final offer” to the Union by e-mail. This conplete
col | ective-bargai ning agreenent included Article Xl X,
stating that "[o]n the date this agreenent becones
effective,” the hourly rate for bus drivers would range from
$7.50 to $9.50, a slight increase over the Novenber 14

proposal. The "best and final" rate for the truck drivers
woul d be a flat $10.00, an increase of $0.75 per hour over
the Enpl oyer's | ast proposal. The Union rejected the

proposed contract. The parties have not nmet again in face-
to-face negotiations or had any further communi cati ons about
t he col |l ective-bargai ni ng agreenent.

Sonetinme in the weeks follow ng the breakdown in
negoti ations, the Union met with the enpl oyees to explain
what had happened. Al but six unit enployees attended this
first neeting, and the discussion centered on wages. The
enpl oyees were angry and upset. When asked what the Union
was going to do about it, the Union said that the Enployer
coul d not change the DOL wage determ nation and prom sed
that it would be reviewing the entire proposal.

The Union filed the instant charge on Decenber 30. A
short tinme later, it called a second enpl oyee neeting to
informthe enpl oyees of the charge. Only nine enpl oyees
attended this neeting, apparently because nost of the
enpl oyees were on |l eave for the holidays. The Union told
themthat it felt the Enployer had engaged in bad faith
bar gai ni ng. The enployees in attendance approved the
Union's actions.

On January 8, 2003, a decertification petition was
filed in Case 17-RD-1661. That petition is bl ocked by the
i nstant charge.

®* Thus, the nodified Novenber 14 proposal raised bus
drivers’ wages to a range of $7.25 to $9.25 per hour and
reduced the proposed truck drivers' rate to $9. 25.
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The Union remains fixed in its position that the
Enmpl oyer could not, under the SCA, |awfully propose to
change or change the DOL-determ ned wage rates incorporated
in the extended service contract. It contends that the
Enpl oyer has therefore unlawfully insisted to inpasse on an
i1l egal bargaining proposal.

The Enpl oyer denies that the parties are at inpasse and
has expressed its willingness to return to the bargaining
table. It asserts that it presented the Novenber 26
proposal as a "best and final offer"” solely at the Union's
insistence that it do so. The Enployer also clains that it
can (1) lawfully propose to reduce DOL-determ ned wages, and
(2) upon reaching a collective-bargaining agreenent with the
Uni on, imedi ately substitute the collectively-bargai ned
wage rates for the DOL-determ ned rate contained in the
service contract.

ACTI ON

We concl ude that the charge should be di sm ssed, absent
w t hdrawal , because there is no evidence that the wage
reduction proposal was either (1) an illegal proposal nade
in violation of the Service Contract Act or (2) otherw se
intended to frustrate the bargai ning process or nmade in bad
faith.

Section 8(d) of the Act requires enployers and uni ons
to bargain in good faith with respect to wages, hours, and
other terms and conditions of enploynent.® Accordingly, the
parties have a duty to approach collective bargaining, with
a fair, open mnd, and "a sincere purpose to find a basis of
agreenent . . . ."" Further, the Act does not permt
parties to insist to inpasse upon the inclusion of an
illegal proposal as a condition of reaching an agreenent.®
The Board will find bad faith bargai ni ng based on the
content of |awful bargaining proposals only if the

® Fi breboard Paper Products Corp. v. NLRB, 379 U. S. 203,
209-210 (1964), citing NLRB v. Borg-Warner Corp., 356 U S
342, 349 (1958).

" NLRB v. Herman Sausage Co., 275 F.2d 229, 231, rehearing
denied 277 F.2d 793 (5th Cr. 1960).

® See Eddy Potash, Inc., 331 NLRB 552, 552, 559 (2000),
citing Massillon Conmmunity Hospital, 282 NLRB 675, 676
(1987)and National Maritine Union (Texas Co.), 78 NLRB 971
981-982 (1948), enfd. 175 F.2d 686 (2d Cr. 1949), cert.
deni ed, 338 U. S. 954 (1950).
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proponent's bargai ning position and ot her proposals
"indicate an intention . . . to avoid reaching an
agreenent."® It will not otherw se evaluate the subjective
content of particular proposal s® or determ ne whether a

gi ven proposal is acceptable or unacceptable to the opposing
party.” Rather, the Board will "consider whether, on the
basi s of objective factors, a demand [for a particul ar
proposal or proposals] is clearly designed to frustrate
agreenent on a coll ective-bargaining contract."*” Such

obj ective factors can include inplied or actual adm ssions
of intent to prolong negotiations,” a failure to explain or
justify proposal s, making proposals in a "take it or | eave

*Litton Systens, 300 NLRB 324, 326-327 (1990), enfd. 949
F.2d 249 (8th Gr. 1991), cert. denied 503 U.S. 985 (1992);
see also A-l King Size Sandw ches, 265 NLRB 850, 859 (1982),
enfd. 732 F.2d 872 (11th Cir. 1984), cert. denied 469 U S
1035 (1984); Reichhold Chem cals, 288 NLRB 69, 69 (1988),
enfd. in relevant part 906 F.2d 719 (D.C. Gr. 1990), cert.
denied 498 U. S. 1053 (1991).

" See Litton Systens, 300 NLRB at 326-327.

" Reichhold Chemi cals, 288 NLRB at 69.

* | bid.

¥ See, e.g., Prentice-Hall, Inc., 290 NLRB 646, 646 (1988)
(enployer's lack of intent to reach agreenent was reasonably
inferred fromthe totality of its conduct, including a
tactic of maki ng sham concessi ons on demands that were then
presented el sewhere in new enpl oyer proposals; the enpl oyer
"behaved as if it was counting on the chance that the slim
majority by which the Union won the election . . . and the
passage of the certification year wi thout any real prospect
of a contract” would cause sufficient enployee disaffection
to permt a post-certification year w thdrawal of
recognition). Cf. Radisson Plaza M nneapolis, 307 NLRB 94,
94-95 (1992) (in finding surface bargaining, Board found
enpl oyer's dealings with the union at and away fromthe
bargaining table "were clearly calculated to inpede

bar gai ni ng and weaken the Union with a viewto having it
removed . . . rather than to reach agreenent").

“ See, e.g., Liquor Industry Bargaining G oup, 333 NLRB
1219, 1221 (2001) (refusal to explain bargai ning proposals
beyond conclusory statenents of a party's wants or need is a
"significant manifestation of bad-faith bargaining").

Accord: Sunmma Health System 1Inc., 330 NLRB 1379, 1379
(2000).
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it" manner® or otherwse failing to conply with the
procedural requirenents of good-faith bargaining.*

We first conclude that the Enployer’s proposal to
reduce wages was not an illegal proposal, inasnuch as the
Enmpl oyer was privil eged, under the SCA and its inplenenting
regul ations, to seek a change in the service contract wage
rate. Thus, while our review of the SCA, relevant
regul ations, and case | aw reveal ed no explicit authorization
for the proposed wage reduction, we conclude that the
regul atory structure clearly contenpl ates the substitution,
at appropriate tines, of collectively-bargaining wage rates
for locality based wage rates originally determ ned by DOL."

The Service Contract Act (SCA) provides wage protection
for "enpl oyees of contractors and subcontractors furnishing
services to or perform ng mai ntenance services for Federal
Agencies. "™ Under SCA Section 2(a)(1), the m ninmmwages to
be paid by a service contractor are established in one of
two ways, * either through a wage determ nation issued by the

* See, e.g., 88 Transit Lines, 300 NLRB 177, 179 (1990) ("if
a party is so adamant concerning its own initial positions
on a nunber of significant mandatory subjects, we nmay
properly find bad faith evinced by its "take-it-or-|leave-it"
approach").

** See generally Atlanta Hlton & Tower, 271 NLRB 1600, 1603
(1984) (listing indicia of bad faith bargaining, including:
del ayi ng tactics, unreasonabl e bargai ni ng demands,

uni | ateral changes in nmandatory bargai ni ng subjects, efforts
to bypass the union, failure to designate an agent with
sufficient bargaining authority, w thdrawal of already

agr eed-upon provisions, and arbitrary scheduling of
meet i ngs) .

“ The Union's contention that the Enployer could not seek a
change in the contract wage rates is based upon an erroneous
reading of 29 CFR § 4.56. Wile that regulation sets forth
procedures for challenging a DOL wage determ nation at the
time the determnation is rendered, it does not support the
Union's claimthat those procedures are the exclusive neans
of changing a service contract wage determ nati on under the
SCA, or preclude a service contractor from seeking a | ower
wage rate through coll ective bargaining.

* S.Rep. No. 798, 89th Cong., 1st Sess. (1965).

¥ See 29 CFR § 4.50 ("[t]he [ DOL WAge and Hour Divi sion]
Adm ni strator specifies the mnimum. . . wages . . . to be
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DCL, ® or through a valid collective bargai ni ng agreenent.
Thus, in the case of a newy offered service contract or a
successor service contract where the predecessor
contractor's enpl oyees were unrepresented,® the DOL
prevailing locality rate determnation wll be incorporated
as the service contract's wage term?* |f the enpl oyees of

t he successful bidder are represented and covered by a

col | ective-bargaining agreenent, or if the successful bidder
negoti ates a col |l ective-bargai ning agreenent during the term
of its service contract, the negotiated wage rates w ||
becone the "applicabl e wage determ nati on" governing the
service contract's wage term but not until the next tine
the service contract wage provision is adjusted.® And,
whil e service contractors may not pay their enpl oyees | ess
than the wage rates specified in a service contract during
its term® we find no clear provision in the SCA or the DOL

paid as required under the [SCA] in two types of
determ nati ons").

*® The Wage and Hour Division determ nes the prevailing wage
rates for innunerable job classifications in specified

| ocalities throughout the country, and periodically
publ i shes wage determ nations that establish the m nimum
wages to be paid under service contracts entered into in the
applicable locality.

# Under the SCA, the terns "predecessor"” and "successor" do
not have the sanme neaning they have under the NLRA. Under
the SCA, a predecessor is the prior service contractor and a
successor is the service contractor who obtains the contract
to performng substantially the same work. A service
contractor thus can be its own predecessor and successor
under succeeding service contracts. See 29 CFR § 4.163(e).

#? See generally 29 CFR § 4.3 (providing that wage
determ nations shall be issued "for all contracts subject to
[SCA § 2(a)]").

® See, e.g., 29 CFR 8 4.4(c) (requiring contracting agency
to attach to its proposal for a successor service contract
copi es of any applicable collective bargaini ng agreenents);
29 CFR 8 4.1b(b)(1) and (2) (setting forth circunstances in
whi ch ternms of new or changed coll ective-bargaining
agreenents wll not be incorporated into bids for or awards
of successor service contracts).

# See SCA 8 3(a) ("[a]ny violation of any of the contract
stipulations required by [8 2(a)(1l)] shall render the party
responsi bl e therefore Iiable for a sumequal to the anount
of any . . . underpaynent of conpensation due any enpl oyee
engaged in the performance of such contract . . . "). See
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regul ations that expressly precludes a service contractor
from negoti ati ng wages bel ow the DOL prevailing area rates
and using that negotiated rate to seek an adjustnent in the
service contract wage term

| ndeed, a decision by DOL's Adm nistrative Revi ew Board
(ARB) denonstrates that a SCA enpl oyer may coll ectively
bargain wage rates |lower than the DOL prevailing area rate.®
In that case, the union clainmed that a new y-i ssued DOL
"area wage determ nation"” should apply to the covered
enpl oyees, even though it had negotiated a | ower wage rate
in a collective-bargaining agreenent with the service
contract enployer during the preceding service contract
term The ARB held that the collectively bargai ned wage
rate should apply to the contractor's enpl oyees in the new
("followon") contract period, even though that rate was
| oner than the prevailing wage rate established by DCOL for
that locality. The ARB explained that the SCA and its
regul ations provide two nmutual |y excl usive mechani sns for
establishing service contract wage provisions: (1) the
"prevailing in the locality" wage rate as determ ned by DO,
or (2) the collectivel y-bargai ned wage rate.* Accordingly,
the negotiated | ower wage rate becane the "applicabl e wage
determ nation"” of the foll owon service contract.?”

In light of AKAL, it seens clear that when a service
contractor enters a collective-bargaining agreenent during
the termof a service contract, the negotiated rates nmay
becone the wage determ nation for the "foll owon" contract
at the next service contract period. It therefore appears
that nothing in the SCA would preclude the Enployer from
negoti ating a wage rate | ower than the DOL-determ ned
prevailing rate for the locality. And if it was not
unlawful to negotiate a | ower wage rate, we cannot say that
it was unlawful to propose a |ower rate.

It seens equally clear, however, that the Enpl oyer
could not inplenment such a reduced rate during the term of

also 29 CFR 8 4.183 (requiring notice to enpl oyees of
conpensation required under SCA 8 2(a)(1)) and 29 CFR §
4.187(a) (inplenmenting SCA § 3(a)'s proscription against
under paynent) .

®» |In the Matter of United Gov't Security Oficers of
America, Local 80 (AKAL Security), ARB Case No. 00-030, 2000
WL 1273986 (DOL Admi n. Rev. Bd. Aug. 31, 2000).

*1d. at *4, citing 41 U.S.C. §8 351(a)(1)(SCA § 2(a)(1))
and 29 CFR 88 4.3, 4.4, 4.50.

“1d. at *4.
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the current service contract since SCA regul ati ons prohibit
service contractors from paying their enployees |ess than

t he incorporated wage determ nation during the termof the
service contract.” Therefore, even if the Enployer obtains
the Union's agreenent on | ower wages, it would be required
to wait until the end of the current service contract
extension, i.e., Septenber 30, 2003, to inplenent them
However, the fact that the Enpl oyer could not imredi ately

i npl emrent | ower negoti ated wages does not nean that the

Enpl oyer bargained in bad faith by proposing them As shown
above, if the Enployer had obtained the Union's agreenent to
| oner the wages, those wages woul d have becone the
"appl i cabl e wage determ nation” for the next service
contract period.

We have considered and rejected the argunent that the
Enpl oyer's further proposal to inplenment the wage reduction
"[o]n the date this agreenent becones effective" evinces bad
faith. As shown above, the Enployer is clearly m staken
that the SCA would permt inplenmentation during the term of
the Ft. Sill service contract. However, the Union has never
chal l enged this aspect of the Enployer's position concerning
its rights under the SCA. Indeed, the Union is operating
under the equally m staken understandi ng that the Enployer's
sole recourse lawfully to inplenent a wage | ower than the
DOL-determ ned prevailing locality rate is to submt to
DOL's chal | enge procedures. |In the absence of evidence that
t he Enpl oyer's announcenent of its intention to inplenent
i mredi ately was a purposeful msstatenent of the | aw
desi gned to underm ne bargaining or mslead the Union or the
enpl oyees, we would not find the statenent to be evidence of
bad faith

We further conclude that the Enpl oyer has not otherw se
engaged in bad faith bargaining. Thus, the Enployer's
conduct in bargaining, including the 17 bargaini ng sessions
in which the parties exchanged and reached agreenent on
numer ous subjects prior to the presentation of the wage
reducti on proposal, evinces an overall attenpt to reach an
agreenent with the Union. There is nothing in the
Enpl oyer's conduct at or away fromthe bargaining table that
provi des an objective basis for concluding that the Enpl oyer
sought to avoid reaching agreenent on a contract. There is
not hi ng to suggest that the wage proposal was intended to
del ay agreenent, and the Enployer's reasons for seeking the
wage reduction were explained to the Union and justified by

* See n. 24, supra.
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its own wage survey.” Nor did the Enpl oyer make the Union's
accept ance of the wage reduction proposal a "take it or

| eave it" proposition that would indicate its bad faith.

Rat her, the Enpl oyer nodified its opening proposal three
tinmes in response to the Union's objections. Wile these
smal | nodifications may have been inadequate fromthe

Uni on's perspective, that does not nean the Enpl oyer's
proposal was made in bad faith, and the Enpl oyer remains
willing toreturn to the table for further bargaining.

| ndeed, the Union's opposition to any deviation fromthe
DOL-determ ned wage rates contained in the service contract
was so fixed and unchanging, that it could be said to be as
or nore responsi ble than the Enpl oyer for the breakdown in
negotiations in Novenber.* Thus, although the Enpl oyer has
evinced its willingness to continue bargaining, the Union
has not asked for the Enployer to return to the table. In
t he absence of conduct suggesting that the Enployer's wage
reducti on proposal was undertaken in order to frustrate
agreenent, the burden of establishing that the Enployer has
engaged in bad faith bargai ni ng cannot be sustai ned.

In sum because DOL would permt the Enployer to seek
| oner wages in bargaining, the Enployer's decision to do so
rat her then challenge the DOL area wage determ nation® is
not illegal or evidence of bad faith. Nor is there any
ot her evidence to indicate that the Enpl oyer proposed the
| oner wages to underm ne the Union. W therefore conclude
that the Enployer did not engage in bad faith bargai ning by
nmerely proposing a wage package | ower than the prevailing
area rates. Accordingly, the Region should dismss the
charge, absent w thdrawal .

B.J. K

* W al so have no reason to question the legitimcy or
accuracy of the Enployer's survey. Cf. Concrete Pipe, 305
NLRB 152, 153 (1991)("[a]n enployer's desire to bring its

| abor costs inline with its conpetitors, standing alone, is
not an illegitinmate bargaining goal").

® Cf. 88 Transit Lines, 300 NLRB at 177-178 (rejecting bad
faith bargaining allegation where enployer and union were
each responsi ble for their abbreviated and unproductive
bar gai ni ng sessions).

* See n. 17, supra.



